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OF CASES REPORTED IN THIS VOLUME

ADOPTION

1.  Mother and stepfather sought to terminate
father’s parental rights and father objected.  The
court found that father had made no effort to con-
tact the child for a period in excess of six months
despite knowing grandmother’s address and phone
number and had no explanation other than a desire
not to cause trouble.  Furthermore, the child has
only vague recollections of father and mother and
stepfather have provided a safe and loving home so
that it would be in the best interests of the child to
terminate father’s rights and permit the adoption.

-INTEREST OF B.N.S., A MINOR, 80   

1.  Petitioner, sister - in - law of the child, with
whom the child had been living for several years
sought to adopt the child and mother objected to a
petition to terminate her parental rights.  Mother
had been a drug addict and had undergone treat-
ment on several occasions during which she had
made little or no effort to contact the child who was
living with petitioner.  Although mother had appar-
ently overcome her drug problems and was now
employed, the court granted the petition finding that
she had made virtually no effort to contact the child
without adequate explanation for over three years
and there has been no post - abandonment contact
between mother and the child.  Furthermore, it is in
the best interest of the child to grant the petition
since the child did not recognize her mother and
was living in a loving home with petitioner and her
two other children.

-INTEREST OF: L.M.A., A MINOR, 128

AGRICULTURE

1.  After large hog farms were established in the
township, which has no zoning ordinance, the
Board of Supervisors enacted an ordinance to reg-
ulate their operation in response to complaints from
other residents.  The farm operators invalidated the
ordinance finding that it was preempted by the
Nutrient Management Act, 3 P.S. ß1701 et seq.
The ordinance conflicts with the requirements and
the regulations issued under the Act and because it
assesses a penalty for a violation for which the Act
also assesses a penalty.  Since there is no zoning
in the township, the ordinance cannot be saved as
a land use regulation under the Municipalities
Planning Code.

-MCCLELLAN, BRUBAKER, GRAYBILL, HEIMBACH,
HELLER AND HELLER  v.  GRANVILLE  TWP. BD. OF
SUPERVISORS, 188

ASSAULT AND BATTERY

1.  Plaintiffs brought a civil action against defen-
dant alleging that he pierced the minor plaintiff’s

tongue without consent.  Minor plaintiff, who was 14
at the time, signed a form in which she acknowl-
edged being 16 and defendant moved for judgment
on the pleadings.  The court denied the motion,
finding that numerous statutes required parental
consent, although none dealing specifically with
body piercing.  Because of the potential risks, simi-
lar to those involved with tattooing or medical pro-
cedures, both of which have specific statutes, the
court reasoned that parental consent could be
required before a minor could be pierced and there-
fore refused to dismiss the complaint alleging an
unlawful touching.

-KLINEDINST v. SMITH, T/D/B/A SKIN IMAGES TATTOO
AND BODY PIERCING, 71

ATTORNEY CLIENT PRIVILEGE

1.  Plaintiff sought to compel answers to deposi-
tion questions of defendants’ witness regarding
inconsistencies between his answers and a prior
statement given to an insurance adjustor shortly
after the incident and the witness claimed attorney
- client privilege pertaining to communications
between him and his attorney regarding the hap-
pening of the accident and reasons for the incon-
sistencies.  The court refused to compel him to
answer, finding that the communications were priv-
ileged since it is irrelevant when counsel was
secured and a statement to an adjustor does not
waive the privileges as the communication did not
refer to inconsistent statements themselves.
Furthermore, since the defendant does not deny
the inconsistency, plaintiff can draw a negative
inference from his refusal to testify.

-MCCAFFERTY v.  NORTHERN CENTRAL RAILWAY ET
AL., 132

CIVIL PROCEDURE

1.  Defendants had initiated litigation against
plaintiff but, on the advice of counsel, discontinued
it and intervened in the divorce action in which she
was involved.  Plaintiff then sued for wrongful initia-
tion of civil proceedings and both parties moved for
summary judgment.  The court granted defendants’
motion, finding that a voluntary discontinuance did
not result in a termination of litigation favorable to
plaintiff that is required to support the action, espe-
cially in light of the fact that they have intervened in
the divorce action to pursue the same claim under
another legal theory.

-GIUFFRIDA v. GIUFFRIDA AND GIUFFRIDA, 167

1.  Plaintiff sought to enforce certain restrictive
covenants against defendant.  Defendant later filed
a Federal civil rights action against plaintiff alleging



discrimination in that she was being singled out for
enforcement because the only African American in
the development lived in her home, and she now
seeks to stay this proceeding until the Federal
action is decided.  The court granted the stay find-
ing:  that the criteria for doing so had been met in
that defendant had raised significant legal issues in
the Federal action, that it would be a waste of this
court’s time to proceed to trial and later find out that
the Federal court had ruled that the plaintiff had vio-
lated Federal law, that the Federal court could pro-
vide a more complete disposition of the claims, that
the stay would not harm any party and would elim-
inate duplication of effort and not adversely affect
the public interest.

-LBS DEVELOPMENT COMPANY v. PRINCE, 68

1.  Defendant objected to the complaint of plain-
tiff, its insurer, on the basis that jurisdiction over it in
Pennsylvania is improper.  Defendant contracted
with plaintiff, a corporation based in York County, for
insurance in 1996, 1997 and 1998 and had made
numerous claims under the policies.  The court
found that there were sufficient contacts between
defendant and the forum that the requirements of
the long arm statute were met taking into account t
totality of the parties’ dealings.  Furthermore,
defendant’s contacts with the forum were systemat-
ic and continuous and from which it had derived
substantial benefit so that there is a substantial
interest on the part of the plaintiff and the
Commonwealth in having the dispute resolved in
Pennsylvania.  Defendant could reasonably have
anticipated being sued in Pennsylvania as there is
no violation of due process.

-LINCOLN GENERAL INSURANCE CO. v. CLANCY’S
MOTOR EXPRESS, 76

1. Defendant G.M.R. Restaurants of
Pennsylvania, Inc. moved from summary judgment
alleging that it had been added as a defendant after
the expiration of the statute of limitations.  The case
had been originally in federal court which had
granted leave to amend to add the defendant ten
months after the statute had run, which addition
destroyed diversity jurisdiction causing a remand to
this court.  The Court refused the motion finding
that the federal court had properly considered all
factors when granting leave to amend even if it did
not make a specific determination regarding the
statute of limitations.  Even if it had not, the addition
would be permitted under Pennsylvania law since it
merely corrected a party name.

-WOOD v. DARDEN RESTAURANTS, INC. ET AL., 22

CRIMINAL LAW

1.  Pursuant to 42 Pa. C.S.A. ß4543, the District
Attorney filed an application to convene a county
investigating grand jury regarding unsolved homi-
cides from a number of years ago.  The court found

that the act mandates convening a grand jury if the
averments in the application are sufficient.  Here,
the application contained fewer specifics than infor-
mation disseminated at a press conference, but the
act compels the empaneling of the grand jury even
though the application does not make specific ref-
erence to the criminal activity to be investigated.
The court therefore granted the application and
deemed the matter a pending grand jury proceed-
ing and indicated that persons shall make no further
public comment other than as permitted by the act
or directed by the court.

-IN RE: APPLICATION OF H. STANLEY REBERT, DIS-
TRICT ATTORNEY OF YORK COUNTY AN ORDER
DIRECTING THAT A COUNTY INVESTIGATING JURY BE
SUMMONED, 54

CUSTODY

1.  Mother and child moved to Arizona in January,
2000 and father filed a complaint for custody in
May, 2000.  The parties participated in mediation
and a conciliation conference was not rescheduled
in a timely fashion leading to an order dismissing
the complaint in September, 2000 without preju-
dice.  Father refiled the complaint in October, 2000
and mother now challenges jurisdiction of the court.
The court found that since the initial complaint was
filed within six months after the child left the state,
Pennsylvania was the home state of the child as the
second complaint was merely a continuation of the
proceeding begun by filing of the original complaint.
Furthermore, there are substantial connections to
Pennsylvania since the child spent almost his entire
life here and his father and brother continue to
reside here and there is further no proceeding
pending in Arizona.

-BOBB v. BOBB, 148

1.  After having had custody of their grandchildren
for about 8 months with the consent of the mother,
paternal grandparents petitioned the court for pri-
mary custody.  Mother objected to standing.  The
court dismissed the petition, finding that grandpar-
ents do not have standing to maintain the action.
The Grandparents Visitation Act, 23 P.S. Section
5313(b), confers standing on grandparents who
have genuine care and concern for the child where
the relationship began with the consent of the par-
ent and who for 12 months have assumed the role
of the child’s parent.  Since grandparents did not
assume the role of parents for 12 months, they do
not have standing under the Act nor do they have
standing by acting in loco parentis since that
requires an even longer period to establish.

-HAHN AND HAHN v. FOWBLE AND HAHN, 46

1.  Father and mother both sought custody of the
child who had been residing in York County with
grandmother for most of his life.  Father resides in
York County and mother resides in Tioga County.
The court found that although there had been prob-
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lems in the past both parents were fit, though
Father’s life had showed more stability.
Furthermore, except for mother and his half - sister,
all of the child’s relatives were in York County.  The
court felt that it was in the best interest of the child
for father to have primary custody since he would
remain near his extended family, particularly grand-
mother who had been his primary caregiver.  The
court; therefore, awarded primary physical custody
to father subject to extensive rights of visitation with
mother and grandmother.

-S.A.K. v. J.V.S., NBM J.V.P.  v. V.S., 85

1.  Husband and wife were divorced in a Texas
action that awarded primary custody of the parties’
child to mother.  Mother subsequently moved to
Missouri and the child then came to Pennsylvania
to reside with father by agreement of the parties.
Mother returned to Texas and father seeks to obtain
primary custody.  Mother objects to jurisdiction.
The court found that Pennsylvania has jurisdiction
to modify the Texas decree under the Uniform Child
Custody Jurisdiction Act since Pennsylvania was
the home state of the child who had resided here
for more than six months and has significant con-
nections with the forum as father resides here.
Furthermore, there is no restriction on jurisdiction
as mother voluntarily returned the child to father’s
custody, Texas is not the home state of the child,
the forum is not inconvenient and there is no pro-
ceeding concerning the child in the Texas courts.

-WILLIAMS v. WILLIAMS, 121

DIVORCE

1.  Following their divorce, wife petitioned the
Court to enforce a property settlement agreement.
Husband argues that the agreement was contin-
gent upon his being able to obtain financing in order
to carry it out.  The court found that the agreement
was binding, finding that counsel for the parties had
agreed upon its terms and prepared a written doc-
ument reflecting those terms.  Only after it was pre-
sented to Husband for his signature did he indicate
that he would not sign it unless he would obtain
financing.  Since his attorney had 
apparent authority to make the agreement and
lengthened the time of performance to give hus-
band time to obtain financing and husband did not
object until later, the agreement is enforceable and
binding.

-GRIFFITH  v. GRIFFITH, 126

EMPLOYMENT LAW

1.  Plaintiff brought suit for breach of an employ-
ment agreement to which defendant filed numerous
preliminary objections.  The court sustained the
objections to counts claiming punitive damages,
counsel fees and breach of public policy finding that
punitive damages are not available in an action for
breach of contract; no statute authorizes recovery

of counsel fees nor has plaintiff pleaded any excep-
tion; and the claim that his firing was in retaliation
for reporting sexual harassment is not protected by
the public policy to the at will employment doctrine
where the employee was not under a statutory duty
to report the violations.  The court, however, dis-
missed the objections to plaintiff’s claims for detri-
mental reliance and breach of the covenant of good
faith and fair dealing finding that plaintiff pled suffi-
cient facts to show that he relied on an extension of
the agreement thereby furthering the extension of
the covenant of non-competition and non-disclo-
sure, including of his own customer list; and further
sufficiently pled that goods were shipped and paid
for without a commission being paid to plaintiff as
previously agreed upon.

-KARTORIE  v. HARVIN FOODS, INC., 1 

1.  After his employment was terminated, plain-
tiff instituted this action alleging that his discharge
was a result of discrimination on the basis of his
race or national origin.  After discovery, defendant
moved for summary judgment.  The court found
that although plaintiff may have been qualified for
the job from which he was discharged, he failed to
show that others not in the protected class were
treated more favorably by any evidence other than
the bald allegations of the complaint since an
alleged statement made more than a year prior to
discharge that the only reason he was hired was
because of affirmative action, standing alone, is not
sufficient.  Furthermore, the defendant postulated
legitimate, nondiscriminatory reasons for the dis-
charge and plaintiff has failed to show any fact from
which a jury could reasonably find otherwise.

-TORRES AND IRIZARRY v. COLUMBIA GAS OF PENN-
SYLVANIA ET AL., 192

1.  Plaintiff brought suit after a written employ-
ment contract was terminated and defendant filed
preliminary objections alleging that the complaint
was not specific.  The court disagreed, finding that
the complaint did not violate the provisions of Rule
of Civil Procedure 1019.  Plaintiff has averred with
sufficient specificity the material facts as to apprise
defendant of the nature and intent of his claims and
further alleges sufficiently defendant’s non-perform-
ance as well as the 
damages suffered by plaintiff.

-WIESMAN v.  STRINE PRINTING COMPANY, INC., 13

EVIDENCE

1.  Plaintiff commenced an action against defen-
dants by summons alleging that the mobile home
she purchased from defendant Herbst was defec-
tive.  Prior to filing a complaint, plaintiff destroyed
the mobile home, they could not inspect it and,
therefore, could not prepare a defense.  The court
granted the motion and dismissed the complaint,
finding that plaintiff was entirely at fault for destroy-
ing evidence and that defendants would be greatly
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prejudiced since the essential piece of evidence
was destroyed without any opportunity for them to
inspect or obtain other estimates for the cost of
repairs.  Because of the substantial prejudice to
defendants there is no lesser sanction that could be
imposed to protect their rights.

-WILD v. HERBST, SMITH, MYERS ET AL., 164

INSURANCE

1.  Plaintiff instituted a declaratory judgment
against its policy holder seeking a determination
that he is not entitled to coverage or a defense.
Defendant had been involved in an accident while
driving a car owned by defendant Wilkinson after
being asked to by defendant Brent who had the car
with the Wilkinsons’ permission.  A previous action
had found that the Wilkinsons’ carrier had no duty
to indemnify or defend because defendant did not
have express permission to drive their car.  The
court found on cross motion for summary judgment,
that plaintiff owed a duty to indemnify and defend.
The action was not barred by collateral estoppel
because the prior litigation involved different parties
and construed an entirely different policy in which
defendant was not a named insured.  Furthermore,
defendant had permission of the person who had
dominion and control over the car and had express
permission  to use it, defendant’s policy covering
operation of other vehicles if "you reasonably
believe you have permission" to do so is applicable
and, therefore, plaintiff must provide indemnifica-
tion and a defense.

-ERIE INSURANCE COMPANY v. MCDANNELL, 174

1.  Plaintiff sought a declaratory judgment that
the uninsured and underinsured limits of its insur-
ance policies were valid and enforceable and
moved for summary judgment.  The court denied
the motion finding that the language in the policies
did not track exactly the format specified by Section
1791 of the Motor Vehicle Financial Responsibility
Law for a new policy.  Therefore, the "election" of
the lower limits by defendants is invalid as opposed
to a renewal policy where failure to give proper
notice would result in a continuation of the limits in
effect in the original policy.

-STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY v. ORT, 35

I
1.  Plaintiff brought this action alleging, inter alia,

bad faith because of defendant’s selection of a
biased peer review organization to review his med-
ical treatment.  Defendant moved for judgment on
the pleadings, alleging that the Motor Vehicle
Financial Responsibility Law, 75 Pa. C.B. ß1797 is
the exclusive remedy for wrongful denial of first
party benefits.  The court agreed, finding that plain-
tiff cannot maintain a bad faith claim pursuant to 42
Pa. C.S. ß8371 to challenge the denial of benefits
as this section is pre-empted by Section 1797 of the

Motor Vehicle Code.  The claim of bias against the
PRO is merely an argumentative conclusion that
does not support a separate bad faith claim.

-WEINBROM v. NATIONWIDE MUTUAL INSURANCE
CO., 43

JURISDICTION

1.  Plaintiff brought this action against defen-
dants, residents of Florida and New Jersey, regard-
ing the purchase of a yacht advertised for sale on
the internet and contacted defendants at their
homes in Florida and New Jersey and traveled to
New Jersey to inspect the yacht.  Defendants now
object to jurisdiction in Pennsylvania.  The court
agreed with defendants that no in personam juris-
diction existed because of defendants’ lack of con-
tact with the forum.  Merely advertising on the inter-
net is not sufficient to establish jurisdiction where it
is passive in nature and accessible to users in any 
jurisdiction.  Furthermore the only direct contact
between plaintiff and defendants was by one phone
call and fax and as defendants did not purposefully
avail themselves or purposefully direct their activi-
ties to anyone in Pennsylvania, minimum contacts
were not established.

-FISHEL V. HULL AND HULL, 91

1.  After numerous problems with a phone sys-
tem it sold, plaintiff brought suit against the manu-
facturer seeking reimbursement for the repairs and
loss of goodwill.  Defendant file preliminary objec-
tions to jurisdiction, alleging that the sales agree-
ment signed by plaintiff specified that any litigation
arising from the agreement must be brought
"through state or federal courts, sitting in
Charlottesville, Virginia."  Plaintiff claimed that the
long arm statute gives jurisdiction in Pennsylvania
and that it would be unreasonable to litigate a
$5,000 claim in Virginia because the cost would
exceed any recovery.  The court disagreed, finding
the forum selection clause to be valid since there
was regular and continuing relationship between
the parties and plaintiff willingly signed the agree-
ment containing the clause and it, therefore, dis-
missed the complaint.

-NUGGET, INC. v. CODIAL CORP., 171

JUVENILE LAW

1.   A.A. was placed "under arrest" when a police
officer determined that he was likely a truant from
school and drugs were discovered during a pat
down search following the "arrest".  He now moves
to suppress the evidence on the ground that the
search exceeded the parameters of a Terry pat
down and was not incident to a lawful arrest.  Since
the defendant was not searched until after his
arrest, the court determined that the search was not
a Terry pat down.  The court further found that the
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arrest was lawful since the truancy statute, 24 P.S.
ß13-1343. Clearly envisions custodial "arrest" of
the child for the purpose of placing him in the
school in which he is or should be enrolled and
since a warrantless search incident to an arrest is
reasonable if probable cause is present, which it
was in this case, and it therefore refused to sup-
press the evidence seized from defendant.

-INTEREST OF:  A.A., A MINOR, 128

1.  Children and Youth Services sought to have
J.B., a newborn, declared dependent, alleging that
the mother had been convicted of killing a prior
child and spent 10 years in prison and that the
father was a heroin addict.  The court refused to
grant the petition, finding that while an earlier con-
viction of homicide of her child might be an aggra-
vated circumstance to be considered after a child is
declared to be dependent, that fact alone does not
automatically establish dependency.  The court fur-
ther concluded that mother’s present circum-
stances are substantially different then when she
killed her first child in that she has matured, availed
herself of counseling, taken steps to minimize
depression, and indicated a willingness to seek
help when problems arise.

-IN RE:  J.G., A MINOR, 38

1.  Juvenile defendant was adjudicated delin-
quent for unlawful use of a computer at his school
which caused the computer system to fail on sever-
al occasions and ultimately caused the school dis-
trict to have to pay someone for 28 hours of work to
restore the system.   The district sought restitution.
The court ordered partial restitution in the amount
of $500, finding that the juvenile must bear some
responsibility for his actions and that it would be
consistent with the rehabilitation principle of the
Juvenile Act and with the earning capacity of the
defendant.  However, the court did not order resti-
tution of the full amount because of the district’s
failure to have a backup system which would have
significantly reduced the time to restore the system.

-INTEREST OF: W.B., A MINOR, 100

LAND USE 

1.  Township issued a cease and desist order to
appellant after he moved into a newly constructed
home without obtaining a Certificate of Occupancy,
which Township refused to issue because of exces-
sive slope of the driveway.  The Board upheld the
order and appellant filed this appeal.  The court
upheld the Board finding that appellant does not
have a vested right to the Certificate since he failed
to exercise due diligence and was aware that the
property was not in compliance when he moved in
nor did he exercise good faith by moving in know-
ing that the property was not in compliance.
Furthermore, Township is not estopped to deny the
Certificate because it never represented that a
Certificate of Occupancy was not necessary nor did

the Township have a duty to issue the Certificate
where the property other than the structure for
which the building permit had been issued was not
in compliance with the requirements of the Zoning
Ordinance.

-CALLEN V. YORK TWP ZONING HEARING BOARD, 50

1.  Plaintiff sued defendants alleging that they
caused damage to his property while making
repairs to a sewer line.  In 1973 plaintiff had dedi-
cated a right - of - way to defendant Authority along
with a supplemental easement agreement that was
never executed by the Authority.  In 1988 Plaintiff
also granted an easement to a neighboring
landowner to access the sewer line, which ease-
ment was used by the Authority in making the
repairs.  Defendants filed numerous preliminary
objections.  Since defendant Township was not a
party to any of the agreements and did not make
the repairs, the Court upheld its demurrer since
plaintiff failed to state a cause of action against it.
The 1973 supplemental easement is not enforce-
able pursuant to the statute of frauds since it was
never executed by the Authority.  However the fact
that the 1988 agreement was not with the Authority
is not determinative since the Authority used that
area to access the sewer line where the damage
was allegedly caused, so the Court refused the
demurrer to that count.

-RABY CORP. v. YORK TWP. ET AL., 6

1.  Appellant was cited by Township for con-
structing an addition and operating a business
without having obtained a building permit, occu-
pancy permit or use permit, and after legal maneu-
vering applied for a special exception to cure the
problem.  The Board denied the special exception
finding that the appellant was operating a commer-
cial business rather than a club, which would be
permitted by special exception, and further finding
that the activity was a nuisance prohibited by the
Zoning Ordinance.  On appeal, the court found that
there was no evidence to substantiate the Board’s
finding that the use constitutes a public nuisance
pursuant to 68 P.S. ß467, and it failed to establish
that the invasion was seriously annoying or intoler-
able to the public.  However, the evidence did sup-
port the Board’s conclusion that the use in com-
mercial rather than a club since appellant’s adver-
tisements establish that activities promoted on the
site were of a commercial nature such as overnight
lodging, restaurant facilities, retail sales of goods,
and camping non of which fit the definition of a
"club".

-STERNER, JR. v. HEIDELBERG TWP ZONING HEAR-
ING BOARD, HEIDELBERG TWP, 61

LANDLORD/TENANT

1.  Plaintiff sent defendant several notices to
vacate premises that she had rented pursuant to a
HUD lease and filed this action for possession.
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Defendant filed preliminary objections to the juris-
diction of the court and the lack of specificity in the
termination notices.  The court found that plaintiff
had complied with applicable federal law in 24 CFR
ß966.4 and with the terms of the lease itself by
serving the notices with a termination date so that
the court does have jurisdiction to hear the matter.
However, the notice to vacate actually provided dif-
ferent dates on which to vacate creating an ambi-
guity as to the effective date of termination that
does not conform to the rule of law and the court,
therefore, granted the preliminary objection and
dismissed the complaint.

-YORK NSA v. CASTRO, 145

MUNICIPAL CORPORATIONS

1.  Township filed an equity action against defen-
dant seeking to enforce compliance with its junk-
yard ordinance and its week ordinance to which
defendant filed a new matter and counterclaim
alleging that he had a pre-existing non-conforming
use and seeking compensation for a taking, to
which the township filed preliminary objections.
The court found that since neither ordinance that
defendant is charged with violating is a zoning ordi-
nance, the doctrine of non-conforming use is inap-
plicable.  Furthermore, as the township is only
seeking to enforce compliance with ordinances
there is no taking since compliance does not sub-
stantially interfere with defendant’s use and enjoy-
ment of his property.

-FAIRVIEW TWP v. MOORE, 136

1.  Plaintiff brought a declaratory judgment action
after the Township passed an ordinance amending
a prior ordinance to negate a requirement of
mandatory connection of residences to a water sys-
tem, and Township filed preliminary objections.
Plaintiffs own a mobile home park on which are
located 157 mobile homes and were being
assessed a surcharge for 157 units even though
they had not connected the park or any units to the
water system.  The court dismissed the preliminary
objections, finding numerous factual issues such as
the fact that the Township’s action in saying is did
not exclude mobile home parks while billing plain-
tiffs could show possible estoppel defenses such as
reliance on the Township’s inconsistent actions and
factual questions exist as to the status of a mobile
home park not required to connect and whether the
surcharge is an equal assessment.

-SHARP AND SHARP v. CONEWAGO TWP, 134

NEGLIGENCE

1.  Defendant Magers moved for summary judg-
ment after plaintiffs failed to respond to a Request
for Admissions.  His car had been involved in an
accident while being driven by defendant

Hershberger, who was uninsured.  The court found
that, while the admissions did not establish a lack of
negligent entrustment, the complaint merely
alleged that Hershberger was uninsured and did
not allege any facts to show negligent entrustment,
and it also found Hershberger’s negligence to be a
superseding cause.  However, the failure to answer
the Request for Admissions regarding permission
and lack of a agency relationship is fatal to the
claims of vicarious liability.  Therefore there is no
remaining issue of material fact and the court grant-
ed the motion for summary judgment.

-LOBIANCO AND NATIONWIDE INSURANCE v. HARSH-
BERGER AND MAGERS, 178

1.  Plaintiff brought this action for medical mal-
practice after suffering from complications cause by
childbirth.  Defendant hospital moved for summary
judgment on the ground that plaintiff cannot prove
that she suffered damage as a result of any conduct
on its part.  The court granted the motion finding
that plaintiff could not show that the physicians
were ostensible or actual agents of the hospital
since she did not look to the hospital for care nor
did she receive advices from it, but merely was
treated by these defendant physicians, none of
whom are or were held out to be employees of the
hospital.  Furthermore, there was no participation in
the procedures that allegedly caused harm nor is
there any evidence in the record that the hospital
had notice of any alleged incompetence on the part
of the treating physicians.

-WILSON v. WOMEN’S HEALTH CARE GROUP ET AL.,
31

PRODUCT LIABILITY

1.  Plaintiff was injured when a forklift tipped and
threw her off and brought a product liability action in
which numerous motions were filed.  The court
granted plaintiff’s motion to amend the complaint to
allege punitive damages finding that such an
amendment does not amount to adding a new
cause of action after the statute of limitations has
run.  The court refused defendants’ motions to
exclude evidence of a subsequent recall and reme-
dial measures finding that such evidence is permit-
ted in strict liability cases and plaintiff has made
such a claim.  Finally the court denied defendant’s
Motion for Summary Judgment on the strict liability
claim finding that as a matter of law, it could not say
that the forklift was being misused and that such
determination was for the jury.

-SULLIVAN AND WESLEY v. MODERN GROUP LTD. ET
AL., 9

PROTECTION FROM ABUSE

1.  Plaintiff sought counsel fees incurred in having a
protection from abuse order extended for one year.
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The court awarded counsel fees finding that the
statute authorizes counsel fees in an initial protec-
tion from abuse proceeding and that the prerequi-
sites to granting an extension are the same prereq-
uisites needed to enter an initial order so that it is
logical that the same relief should be available.
Furthermore it is illogical to remove a financial bar-
rier at the initial proceeding only to have it remain at
a subsequent proceeding, and the inability to award
counsel fees may have the effect of discouraging
plaintiffs from requesting an extension.

-DORN, O/B/O DORN v. DORN, 16

REAL PROPERTY

1.  Plaintiff filed suit seeking unpaid association
dues, attorneys fees and interest and defendants
counterclaimed alleging a violation of the Unfair
Debt Collection Practices Act.  Plaintiff demurred to
the counterclaim and argued that defendants were
really trying to raise a wrongful use of civil pro-
ceedings when the matter had not been concluded
in their favor.  The court disagreed finding that if
defendants allegations that they notified plaintiff
that the restrictions and fees did not apply to their
property are true, and plaintiff continued to attempt
collection, they state a per se violation of the Unfair
Debt Collection Practices Act and are not an
attempt to raise wrongful use of civil proceedings.  It
therefore dismissed plaintiff’s preliminary objec-
tions.

-STEWARTSTOWN STATION ASSOCIATES, INC. v. BAR-
RETT AND BARRETT, 185

REPLEVIN

1.  Plaintiff filed a replevin action seeking the
return of items purchased by defendant who had
been discharged in bankruptcy and defendant filed
numerous counterclaims to which plaintiff objected.
The court held that:  1) defendant could not file a
counterclaim against plaintiff’s legal counsel since
the firm was not named as a plaintiff in the litigation;
2) the complaint does not allege the Sears Bank
rather than the plaintiff held a security interest so
that the court cannot determine if the Plain
Language Consumer Contract Act has been violat-
ed; 3) the Unfair Trade Practices and Consumer
Protection Law does not apply since the claim is a
demand to pay money; and 4) the claims of viola-
tions of the Truth in Lending Act are not sufficiently
specific to determine whether a violation has
occurred.

-SEARS ROEBUCK & COMPANY v. ECKENRODE, 140

SUPPORT

1.  Defendant requested a support hearing,
alleging that complex issues would be raised and

the court fixed a date and entered an order.  Four
days prior to the scheduled hearing defendant filed
a Praecipe to withdraw the demand for hearing with
no notice to plaintiff or the court.  Plaintiff appeared
on the scheduled date and a hearing was held with-
out defendant and an order was entered.  The court
refused to permit the unilateral withdrawal since it
was not done with the agreement of the plaintiff and
would be prejudicial to her and was also in total dis-
regard of Court’s previous order.

-REBERT v. REBERT, 95

TORTS

1.  Plaintiffs brought suit after having to dispose
of their dairy herd that was allegedly poisoned by
pesticides on premises rented from defendants
Staner.  Defendants moved for summary judgment
on numerous grounds and plaintiffs moved to
amend a court order dismissing their claim for puni-
tive damages.  The court refused to dismiss the
complaint on the spoliation of evidence even
though defendant had no opportunity to examine
the poisoned cattle or their tissue.  The court
refused the motion finding that spoliation of evi-
dence justifies summary judgment only in product
liability cases which is not alleged in this matter.
However, the court granted defendants’ motion for
summary judgment on the breach of warranty
claim, finding that the lease was a commercial
lease to which the implied warranty of habitability
and the warranty of fitness for intended purpose do
not apply.  Finally, the court refused to allow plain-
tiffs to reallege a claim for punitive damages since
there is no new evidence after discovery of reckless
or intentionally wanton conduct on the part of
defendants.

-TINCKNELL, JR. AND TINCKNELL v. STANER ET AL., 25

WILLS AND ESTATES

1.  Decedent’s husband objected to the First
and Final Account of his wife’s estate that did not
reflect his election to take against the will and the
family exemption.  The parties had executed an
ante nuptial agreement that was ambiguous as to
the rights of a surviving spouse so the court looked
to parol evidence for assistance in determining the
intent of the parties and the estate objected.  The
court found that the state waived attorney - client
privilege by attaching a copy of an unsigned will as
an exhibit to a pretrial memorandum and therefore
will allow the attorney who prepared it to testify.
However, the surviving spouse is not competent
under the Dead Man’s Rule to testify regarding the
antenuptial agreement and its validity or meaning
since it is a contract that is directly touched by such
testimony.

-IN RE: ESTATE OF DENISE A. BORKOWSKI, 57
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